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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ROBERT L. STEWART, No. C-99-4058 JCS
Plaintiff, ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS
V. MOTION FOR SUMMARY JUDGMENT

UNITED STATES OF AMERICA, ET AL.,
Defendants.

l. INTRODUCTION

Defendants Motion For Summary Judgment (“Motion”) came on for hearing on Friday, October
6, 2000, at 1:30 p.m. For the reasons stated below, Defendants Motionis GRANTED IN PART and
DENIED IN PART.

[l. BACKGROUND
Haintiff isawhite mae Vietnam War veteran who was employed by the Golden Gate Nationa

Cemetery, adivison of the United States Department of Veterans Affairs, until July 1993, when he was
terminated after voluntarily admitting himsdlf into the San Francisco veteran's hospitdl for trestment of
symptoms related to his Post Traumatic Stress Disorder (“PTSD”). Plaintiff aleges that he was
discriminated against on the basis of both disability and race and dso assarts clams for negligent and
intentiond infliction of emotiond disress
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A. Facts'

Haintiff was hired by the Golden Gate Nationd Cemetery (the “ Cemetery”) in August 1991
Stewart Deposition at 27 (Exh. A to Declaration of Neal Rubin in Support of Maotion For Summary
Judgment (“Rubin Decl.”)). Pantiff’s regponghbilitiesincluded trimming and maintaining headstones and
markers, edging curbs, fences and sdewaks, and operating and maintaining tools and equipment. 1d. at
39. Haintiff’simmediate supervisor was Chris Del_asorda. Oppositionat 2. Chris Del_asorda, in turn,
reported to William Livingston and CynthiaNunez. See Del_asorda EEOC Statement (Exh. K2 to Levin
Decl.)?> According to William Livingston, Plaintiff was “an excellent worker” the “first couple of years’ and
was recommended for and received a performance award. Livingston EEOC Statement (Exh. B to
Declaration of Alan S. Levin And Exhibits To Plantiff’s Opposition To Defendant’s Motion For Summary
Judgment (“Levin Decl.”)). Although Plaintiff was hired under asix month contract, his contract was
automaticaly renewed at the end of each Sx month period until he was terminated. 1d. at 43. At thetime
of histermination, his term of employment was et to expire on September 30, 1993. Declaration of
Cynthia Nunez in Support of Motion For Summary Judgment (“Nunez Decl.”) a 3, 19. Because Plantiff
was classified as atemporary employee, he was paid on an hourly basis and was not eigible for hedth care
benefits. Nunez Decl. a 2, § 3.

In September 1991, Plaintiff began to undergo trestment for stress at the Veteran’s Center, in San
Francisco. Stewart Deposition at 78 (Exh. A to Rubin Decl.). Soon thereafter, he was classified as 30%
disabled by the Veterans Adminigtration, on the basis of his combat-related post-traumatic stress disorder

1 In summarizing the facts, the Court has relied upon undisputed facts whenever possible. Wherethe
factsarein digpute, the Court hasdrawn al inferencesin favor of Plaintiff. See Yartzoff v. Thomas, 809 F.2d
1371, 1373 (9th Cir. 1987) (holding that on summary judgment court must view the evidence and the
inferences from that evidence in the light most favorable to the nonmoving party).

2 The Court notes that Plaintiff has failed to appropriately authenticate, or even identify, many of the
documents contained in the exhibits filed in support of his oppostion to Defendants Motion For Summary
Judgment, as is required under Civil Loca Rule 7-5 (a) and Fed. R. Civ. P. 56(€). With the exception of
Exhibits BB and |1, to which Defendants have raised evidentiary objections, the Court has considered these
documentsin determini n%‘\évhether summary judgment isgppropriate. The Plaintiff iscautioned, however, that
these documentswill not beadmitted into evidenceat trid unlessPlaintiff hasclearly identified and authenticated
each document in asupporting declaration. With respect to Defendants’ objectionsto ExhibitsBB and 1, the

Court has not relied upon these documents and therefore does not rule on these objections at thistime.
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(“PTSD").2 duly 21, 1992 Letter From Veterans Affairsto Stewart (Exh. A to Levin Decl.). William
Livingston was aware that Plaintiff was classified as 30% disabled, and at some point he told Cynthia
Nunez that Plaintiff was disabled. Livingston EEOC Statement (Exhs. B and C to Levin Decl.). Plantiff’'s
immediate supervisor, Chris Del_asorda, was aso aware of Plaintiff’s disability. Del asorda EEOC
Statement (Exh. K1 to Levin Decl.). In July of 1992, Haintiff began to receive trestment from Dr. Erwin
Lewisat Fort Miley. Id. For two or three months, Plaintiff went to daytime therapy sessions gpproximately
three times aweek, with the prior gpprova of his supervisors. Stewart Deposition at 79-81 (Exh. A to
Rubin Decl.); see also Stewart Deposition at 86 (Exh. W to Levin Dedl. ). Subsequently, he was able to
attend evening thergpy sessions when a night group for Vietham veterans was formed. 1d. Sometimein the
spring of 1993, Plaintiff requested, at the advice of his physcian, that he be alowed to work alone and his
supervisors dlowed him to do so. Nunez Decl. a 2, 15.

In June of 1993, Plantiff’s physician, Dr. Erwin Lewis, sent aletter to Cynthia Nunez (one of
Pantiff’ s supervisors) sating that he had recommended that Plaintiff enter the hospital because he was
experiencing “increasing stress, depresson, anger, and Post-Traumatic Stress Disorder (PTSD)
symptoms.”  June 29, 1993 Memorandum (Exh. D2 to Levin Decl.)*; Nunez Dedl. & 3, 6. Plaintiff had,
in fact, been admitted to the hospital on June 25, 1999. Stewart Deposition a 173 (Exh. A to Rubin
Decl.). Dr. Lewisfurther sated in his letter that he expected that Plaintiff probably would be hospitdized
“several more weeks.” June 29, 1993 Memorandum (Exh. D2 to Levin Decl.). Although Cynthia Nunez
datesin her declaration that she believes that she first learned of Plaintiff’ s hospitalization when she
received the letter from Dr. Lewis (that is, dmost aweek after Plaintiff entered the hospita), see Nunez
Dedl. a 3, 16, Plaintiff has presented evidence that he had sought and received leave from &t least one of

3 According to Plaintiff’ s Opposition, Plaintiff was recl assified as of October 1994 as 100% disabled,
retroactive to July 1993. Opposition at 9.

4 Plantiff hasattached asan exhibit aversion of the Lewisletter that isdightly different fromtheversion
presented by Defendants. See Exh. D2 to Levin Dedl.; cf. Exh. A to Nunez Decl. Both lettersaredated June
29, 1993 and the content is substantiadly the same except thet the verson presented by Defendants includes
the following sentence, which is not contained in the Plaintiff’s verson: “I beieve the causes to be related to
work related problems.” Plaintiff argues strenuoudly thét the version provided by Defendantsisaforgery. See
Opposition at 11-12. For the purposes of this motion, the Court relies upon Plantiff’s verson of Dr. Lewis
letter. The Court notes, however, that itsultimate conclusion concerning thevalidity of Defendants arguments
in this motion would be unaffected, regardless of which verson it consdered.
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his supervisors prior to entering the hospital. See Del_asorda EEOC Statement (Exh. M to Levin Decl.)
(stating that he was sure that Plaintiff had requested |eave before entering the hospitd); Stewart Deposition
a 170 (Exh. DD to Levin Decl. ) (stating that Chris Del_asorda spoke to Dr. Lewis about Stewart
approximately one week before Stewart entered the hospita); Deposition of Cynthia Nunez at 65 (Exh. Z
to Levin Decl.) (conceding that Plaintiff was “hospitaized with appropriate leave’).

On July 9, 1993, Plaintiff caled Cynthia Nunez from the hospita to discuss hiswork sStuation, and
Ms. Nunez asked him when he would be able to return to work. Nunez Decl. a 3, 8. Thefactsarein
dispute regarding the content of this conversation. Cynthia Nunez states in her declaration that she did not
want to invade Plaintiff’s privacy by asking the reason for his hospitadization and merdly asked when he
could return towork. Nunez Dedl. a 3, 8. Shefurther statesin her declaration that Plaintiff told her he
did not know when he could return to work and that it might be “sometime in August” before he could
return. 1d. Plantiff, on the other hand, testified in his deposition that he told Cynthia Nunez that he was
enrolled in atwo-week trestment program, but that there was a possibility that he would need to stay for a
four-week program, and that he might not be able to return to work “till August.” Stewart Deposition at
189-190 (Exh. A to Rubin Declaration).® Plaintiff further testified in his deposition that he offered to leave
the hospitd and return to work immediady if he was in any danger of losing hisjob. Stewart Deposition at
188 (Exh. X to Levin Decl.). According to Stewart, Ms. Nunez told him not to worry about it. Stewart
Deposition at 190 (Exh. A to Levin Decl.).

Around the same time Cynthia Nunez spoke to Plaintiff in the hospital, she dso had a conversation
with Plaintiff’ s treating physcian, Dr. Lewis. See Nunez Dedl. a 3, 7. According to a memorandum

® Defendants statein their motion that “ Plaintiff explained his conversation with Ms. Nunez asfollows:

That would beimpossibleto give somebody an exact date when you arein apsychiatric in-patient unit,
because you don't know which way the therapy is going to go, so it's impossible. And the doctors
don’t know. They know there's atwo week or afour week program, and you can reach the end of
the two-week program or four-week program and something could happen where you flip out and say,
‘We can't leave thisguy go yet’ or ‘We better keep him,” so that’s al kind of vague.

Motion & 4 (citing to Stewart Deposition at 190-191 (Exh. A to Rubin Decl.)). Plantiff made this statement
during his deposition when asked why he had not provided Ms. Nunez with an exact return date. However,
thereisno evidencein the record suggesting that Plaintiff made such astatement to Ms. Nunez when he spoke
to her on July 9 or that he ever told her that he did not expect to be able to return to work in August.
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written by Cynthia Nunez on July 9, 1993, Dr. Lewistold her that Plaintiff would be confined for another
two weeks. July 9, 1993 Memorandum from Cynthia Nunez to Chief of Human Resources Management
(Exh. B to Nunez Decl.) In that memorandum, Cynthia Nunez requested that she be permitted to
terminate Plaintiff’s employment, effective July 24, 1993, on the bass that Plaintiff’ s doctor expected him to
be hospitdized two more weeks and Plantiff himself had said he might not be available “till August.” 1d. In
requesting Plaintiff’ s termination, Ms. Nunez pointed to an “extreme need for workers who can do the job.”
Id. The Chief of Human Resources agreed to the request, and Plaintiff was terminated on July 13, 1993.
Nunez Dedl. a 4, 10. On July 14, 1993, Haintiff’s doctor, along with an attending nurse, informed
Haintiff (who was gill hospitalized) that he had been terminated from his position at Golden Gate Cemetery.
See Stewart Deposition at 192 (Exh. | to Levin Decl.); see also Livingston EEOC Statement (Exh. G to
Levin Dedl.) (gtating that Livingston discussed Plaintiff’ s condition with Dr. Lewis and thet Dr. Lewistold
Livingston that he wanted to “bresk the news’ to Plaintiff that he had been terminated).

On the same day that Cynthia Nunez requested Plaintiff’ s termination, she completed a Personne
Action Form, sgned by both Nunez and William Livingston, in which she requested that a replacement for
Mr. Stewart be hired. Nunez Decl. at 4, 1 11. The *proposed effective date’ on the Request For
Personnel Action was July 26, 1993. Request For Personnd Action (Exh. R to Levin Decl.). The new
position was temporary and was set to expire on September 30, 1993, the same date on which Plaintiff’s
position had been st to expire. 1d. On August 20, 1993, a replacement named Donald Armanasco was
hired to fill the position. Livingston EEOC Statement (Exh. U to Levin Decl.). Armanasco isawhite mae
veteran. Nunez Dedl. at 4, §12. In the meantime, Plaintiff was released from the hospital on July 23,
1993. Doctor’s Orders Discharging Stewart (Exh. Sto Levin Decl.).

B. Claims

In his Second Amended Complaint, Plaintiff aleged seven clams. Thelast three of these were
dismissed in this Court’s order of May 8, 2000 for the reasons stated therein. Plaintiff’ s remaining clams
areasfollows:

ClamOne Intentiond Infliction of Emotiond Digtress (Federd Tort Clams Act, 28U.S.C. §
1346(b)(1));
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ClamTwo:  Negligent Infliction of Emotiona Distress (Federd Tort ClamsAct, 28U.SC. 8§
1346(b)(1));

Clam Three: Racid Discrimination in Violation of Title VII (42 U.S.C. § 2000e-16);

Clam Four: ;gi;we to Accommodate for Disability under the Rehabilitation Act (29 U.S.C. 8

Although Rlantiff named numerous defendants in his origind complaint, the parties sipulated thet in
his Second Amended Complaint, Plantiff would name the United States as a defendant and would dismiss
al other defendants. See Stipulation To File Second Amended Complaint And Continue Case
Management Conference, filed February 28, 2000. At the subsequent case management conference, on
March 3, 2000, the parties stipulated that the Department of Veteran's Affairs would be added as a
defendant asto all but the First and Second dlaims® Findly, a ord argument on Defendants Motion For
Summary Judgment, the parties stipulated that the only defendant with respect to Claims Three and Four is
Togo West, the head of the Department of Veteran's Affairs.

II. ANALYSS
A. Rehabilitation Act Claim (Claim Four)

Paintiff assertsthat his employer discriminated againgt him on the basis of his disability and failed to
provided reasonable accommodation of his disability, in violation of § 501 of the Rehabilitation Act, 29
U.S.C. § 791.” Second Amended Complaint at 2-3, 8. The Court notes that Defendants in their motion

¢ Under both Title VII and the Rehabilitation Act, the proper defendant is the head of the relevant
agency. See29 U.S.C. § 794aand 42 U.S.C. § 2000e-16.

" Section 501 provides, in relevant part, asfollows:
(b) Federd agencies, affirmative action program plans

Each department, agency, and indrumentdity (including the United States Postal Service and the Postal Rate
Commission) in the executive branch and the Smithsonian Indtitution shall, within one hundred and eighty days
after September 26, 1973, submit to the Commission and to the Committee an affirmative action program plan
for the hiring, placement, and advancement of individuas with disabilities in such department, agency,
ingrumentdity, or Inditution. Such plan shdl include adescription of the extent to which and methods whereby
the specia needs of employeeswho areindividuaswith disabilities are being met. Such plan shal be updated
annudly, and shal bereviewed annualy and approved by the Commisson, if the Commission determines, after
consultation with the Committee, that such plan provides sufficient assurances, procedures and commitments
to provide adequate hiring, placement, and advancement opportunities for individuas with disgbilities.
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erroneoudy treat Plaintiff’s Rehabilitation Act clam asa § 504 cdlam (29 U.S.C. § 794).2 In fact, the Ninth
Circuit has held that § 501 (29 U.S.C. 8§ 791) isthe exclusive remedy for federad employees bringing a
clam of disability discrimination under the Rehabilitation Act. Boyd v. United States Postal Service, 752
F.2d 410, 413 (9th Cir. 1985). Because there are some significant differences between the requirements
of 88 501 and 504, the standards governing § 501 claims are discussed below.
1. Analytical Framework For § 501 Claims

Section 501 provides for two types of clams: 1) “non-affirmative action” employment
discrimination claims based upon 29 U.S.C. 8 791(g), see, e.g., Newland v. Dalton, 81 F.3d 904, 906
(9th Cir. 1995), and 2) claims based upon a government employer’ s failure to reasonably accommodate an
employee, asrequired under 29 U.S.C. § 791(b); see, e.g., Buckingham v. United Sates, 998 F.2d
735, 739 (9th Cir. 1993). The former category of claims are governed by the standards contained in the
Americans With Disahilities Act (“ADA™), which are explicitly incorporated into 501(g).° Affirmative

(g) Standards used in determining violation of section

The standards used to determine whether this section has been violated in acomplaint dleging non-affirmative
actionemployment discrimination under this section shall bethe standards gpplied under title| of the Americans
withDisabilitiesAct of 1990 (42 U.S.C. 8 12111 et seq.) and the provisions of sections 501 through 504, and

510, of the Americans with Disabilities Act of 1990 ( 42 U.S.C. § § 12201- 12204 and 12210), as such
sections relate to employment.

29 U.S.C. 8§ 791.

8 Section 504 provides in relevant part as follows:
(@ Promulgation of rules and reguletions
No otherwise qudified individua with adisability inthe United States, as defined in section 705(20) of thistitle,
shall, soldy by reason of her or his disahility, be excluded from the participationin, be denied the benefits of,

or be subjected to discrimination under any program or activity receiving Federd financia assistance or under
any program or activity conducted by any Executive agency or by the United States Postal Service. . . .

29 U.S.C. § 794(a).

® Thekey ADA provision that isincorporated into § 501 is 42 U.S.C. § 12112, which providesin
relevant part asfollows:

No covered entity shdl discriminate againgt a qudified individud with a disability because of the
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action clamsfor failure to reasonably accommodate, on the other hand, are governed by the explicit terms
of § 501(b) and its enacting regulations, which set out in some detail the affirmative action requirements
imposed upon federal agencies. 29 U.S.C. § 791(b); 29 C.F.R. § 1614.203(b); see also Mantolete v.
Bolger, 767 F.2d 1416, 1422 (holding that regulations for § 501 “provide the guiddines for determining

what congtitutes ‘ reasonable accommodation’”).

a Non-Affirmative Action Claim
A plaintiff dleging a non-affirmative action claim under § 501 is required to make essentidly the
same primafacie case asisaplantiff suing under 8 504. Specificadly, aplaintiff must show that: 1) heis
disabled within the meaning of the statute; 2) heis* otherwise qudified” for the postion; 3) he was
adversaly treated because of his disability; and 4) he worked for federa agency or entity. Reynolds v.
Brock, 815 F.2d 571, 573-574 (9th Cir. 1987).1° Once a primafacie case has been made, the burden

disability of such individua in regard to job application procedures, the hiring, advancement, or
discharge of employees, employee compensation, job training, and other terms, conditions, and
privileges of employment.

42 U.SC. 8§ 12112. Theterm “qudified individua with adisability” is defined under the ADA asfollows

The term "qudified individua with a disability" means an individua with a disability who, with or
without reasonableaccommodation, can performtheessentia functionsof theemployment positionthat
such individua holds or desires. For the purposes of this subchapter, consideration shall be given to
the employer's judgment as to what functions of ajob are essentid, and if an employer has prepared
awritten description before advertisng or interviewing gpplicants for the job, this description shal be
consdered evidence of the essentid functions of the job.

42 U.S.C. 812111 (incorporated into § 501 of Rehahilitation Act a 29 U.S.C. § 791(q)).

10" The Court notes that the ADA standards incorporated into the Rehabilitation Act under § 501(g)
do not require the adverse employment action to have been “ solely by reason of” disahility, in contrast to the
explicit terms of § 504. See 42 U.S.C. 8§ 12112(a). The omission of this language was not accidental. The
House Committee Report explained the decision to remove the word “ solely” astollows.

The Committee recognizes that the phrasing of section 202 in this legidation differs from section 504
[of the Rehabilitation Act] by virtue of the fact that the phrase " solely by reason of hisor her handicap”
hasbeendeleted. Thedeetion of thisphrase iswmted by the experience of the executive agencies
charged with implementing section 504 [of the Renabilitation Act]. The regulations issued by most
executive agencies use the exact language set out in section 202 in lieu of the language included in the
section 504 gatute. A literd reliance on the phrase "solely by reason of his or her handicap” leadsto
absurd results.  For example, assume that an employeeisblack and has a disability and that he needs
a reasonable accommodetion that, if provided, will enable him to perform the job for which heis
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shifts to the defendant to demondirate alegitimate, non-discriminatory reason for the action. 1d. at 574.
The burden then shifts back to the plaintiff to produce evidence showing that the reason offered by the
defendant is pretextua. See Smith v. Barton, 914 F.2d 1330, 1339 (9th Cir. 1990) (applying McDonnell

Douglas framework for Title VII discrimination clams to discrimination claim brought under ADA).

b. Affirmative Action Claim

In addition to the non-affirmative action claim described above (which is essentidly the same asa
clam of discrimination under 8 504), 8§ 501 dlows a plaintiff to sue for failure to provide reasonable
accommodeation, as required under 8 501(b). Asthe Ninth Circuit has explained, “[t]he duty on employers

. . goes beyond mere nondiscrimination; the regulations promulgated under section 501 emphasize the
affirmative obligation to accommodate: An agency shall make reasonable accommodation to the known
physicad or menta limitations of a qualified handicapped gpplicant or employee unless the agency can
demondirate that the accommodation would impose an undue hardship on the operation of its program.”
Buckinghamv. United States, 998 F.2d 735, 739 (quoting former 29 C.F.R. § 1613.704(a), now 29
C.F.R. § 1614.203(c)(1)).

In order to make a prima facie case based upon failure to reasonably accommodate, a plaintiff must
show that: 1) he was an otherwise qudified handicapped individua; and 2) he received adverse trestment
asareault of hishandicap. 1d. a 739-740. A “qudified handicapped individua” is one who “with or
without accommodation can perform the essentia functions of their job.” I1d. “If accommodation to their
handicap is required to enable them to perform essentid job functions, then plaintiffs must only provide
evidence sufficient to make at least afacia showing that reasonable accommodetion ispossble” 1d. See

af)plzing. Heisaqudified gpplicant. Nevertheless, the emf)loyer gectstheap plicant because heis
black and because he has a disability. Inthis case, the employer did not refuse to hire the individud
soldy on the basis of his disability--the employer refused to hire him because of his disability and
because hewasblack. Although the gpplicant might have aclaim of race discrimination under title V11
of the Civil Rights Act, it could be argued that he would not have a clam under section 504 [of the
Rehabilitation Act] because the failure to hire was not based soldly on his disability and asaresult he
would not be entitled to areasonable accommodation. The Committee, by adopting thelanguage used
in regulations issued by the executive agencies, rejects the result described above.

McNely v. Ocala, 99 F.3d 1068, 1075 (11th Cir. 1996) (quoting H.R. Rep. No. 485(11), 2nd Sess,, at 85
(1990)); see also Severino v. North Fort Myers Fire Control District, 935 F.2d 1179, 1183 (11th Cir.
1991) (holding that under § 504, the “ soldly by reason of” language does not preclude disability discrimination
cdlamsinvolving mixed motives and relying in part upon the regulations that implement § 504).
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also Meisser v. Hove, 872 F. Supp. 507, 519 (N.D.Ill. 1994) (holding that a plaintiff may make a prima
facie case based upon failure to accommodate by showing that: 1) he is handicapped and the employer was
aware of the handicap; 2) heis otherwise quaified for the position; and 3) the employer failed reasonably to
accommodate the handicap).

The burden then shifts to the employer to show that the proposed accommodation is not
reasonable. Buckingham, 998 F.2d at 740. “An employer, to meet its burden under the Act, may not
merely speculate that a suggested accommodation is not feasible. When accommodation is required to
enable the employee to perform the essentid functions of the job, the employer has a duty to gather
aufficient information from the applicant and qudified experts as needed to determine what accommodation
are necessary to enable the gpplicant to perform the job.” Id. (citations omitted). However, an employer
can show that a requested accommodation is unreasonable by demondtrating that it would result in undue
hardship for the employer. 1d.

In determining whether an accommodation would impose an undue hardship on an employer,
courts look to the implementing regulations for 8 501, which ingtruct that the following factors should be
consdered: 1) the overal sSize of the agency’ s program with respect to the number of employees, number
and type of facilities and Sze of the budget; 2) the type of agency operation, including the composition and
sructure of the agency’ s work force; and 3) the nature and cost of the accommodation. 1d.; see also 29
C.F.R. 8 1614.203(c)(3). Included inthelist of possible reasonable accommodationsis*job restructuring”
and “ part-time or modified work schedules.” 29 C.F.R. § 1614.203(c)(1).

2. Defendant’s Arguments
Defendants assert that they are entitled to summary judgment on Plaintiff’s Rehabilitation Act clam
because: 1) Plaintiff has not shown that he was “otherwise quaified” for the postion and 2) Plaintiff has not
shown that he was terminated “ solely because of” his disability. Motion a 6-8. Although Defendants
raised these argumentsin the context of a 8 504 clam rather than a 8 501 claim, the Court assumes without
deciding that they are gpplicable to Plaintiff’s 8 501 clams. Because Plaintiff has presented evidence
aufficient to raise issues of materid fact on the questions of whether he was * otherwise qudified” and

10
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whether he was terminated because of his disability, Defendants are not entitled to summary judgment on
Plantiff’s claim under § 501 of the Rehabilitation Act.

a. Otherwise Qualified

Under § 501, a Plantiff must show that he was “ otherwise qudified” for the pogtion, regardless of
whether he is bringing a non-affirmative action daim or an affirmative action claim based upon fallure to
reasonably accommodate. Plaintiff in this action has aleged violations of § 501 under both theories and
therefore must make a primafacie case that he was otherwise quaified in order to avoid summary judgment
asto these two theories.

An “otherwise qudified person” is one who can perform the essentia functions of thejobin
question. School Board of Nassau County v. Arline 480 U.S. 273, 287 n. 17 (1987). Asthe Supreme
Court explained in School Board of Nassau County v. Arline:

When a handicapped person is not able to perform the essentid functions of the job, the court must

also consder whether any “ reasonable accommodetion” by the employer would enable the

handicapped person to perform those functions. . . . Accommodation is not reasonableif it either
imposes “undue financid and adminidrative burdens’ on agrantes, . . . or requires *a fundamenta
dterdion in the nature of [the] program.”
Id. Ordinarily, the question of whether a particular accommodation is reasonableis a question of fact.
Fuller v. Frank, 916 F.2d 558, 562 n. 6 (9th Cir. 1990).

Here, Plaintiff asserts that he was * otherwise qudified” because, had he been permitted to take
unpaid leave for the period during which he was hospitalized during the summer of 1993, he would have
been able to return to work and perform the essentia functions of hisjob. See Opposition at 6. An unpaid
leave of absence may be a reasonable accommodation if it does not impose an undue hardship on the
employer and it will permit the employee to eventudly perform the essentid functions of hisjob. See
Norrisv. Allied-Sysco Food Service, Inc., 948 F. Supp. 1418, 1439 (N.D. Cal. 1996) (discussing the
circumstances under which extended leave might congtitute a reasonable accommodation under the ADA
and noting that even unpaid leave of indefinite, or very length, duration, could under some circumstances be
areasonable accommodation).

Defendants, however, assart that this Court should find, as a matter of law, that such an

accommodeation would not have been reasonable. Motion a 6-8. 1n support of this contention,
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Defendants cite to a number of cases, dl of which are distinguishable from this case. See Jackson v.
Veteran's Administration, 22 F.3d 277 (11th Cir. 1994) (affirming summary judgment in favor of
defendant on Rehabilitation Act clam and holding that requiring employer to accommodate employee's
repeated, sporadic and unscheduled absences caused by disability by “making last-minute provisions for
[the employee' 5] work to be done by someone ese” would place undue hardship on employer); Walders
v. Garrett, 765 F. Supp. 303, 310, 313 (E.D. Va 1991) (holding on the basis of evidence presented
during bench trid that requiring employer to accommodate Plaintiff’ s absences due to her disability would
place undue hardship on employer where Plaintiff missed between sixty and ninety work days each yeer,
where these absences were unscheduled and “ essentidly random,” and where plaintiff worked in asmall
divison that faced time deadlines and budget restrictions); Wimbley v. Bolger, 642 F. Supp. 481, 485
(W.D. Tenn. 1986) (rejecting Motion For New Tria Or To Alter Or Amend Judgment where court had
held, on the basis of evidence presented during bench trid, that requiring employer to accommodate
Faintiff’ s unscheduled absences would impose undue hardship, where Plaintiff insgsted thet it was
impossible for him to comply with requirement that he provide documentation substantiating where he had
been or to request appropriate leave); Matzo v. Postmaster General, 685 F. Supp. 260 (D.D.C. 1987)
(finding that plantiff was not “otherwise qudified” where plaintiff had been terminated severd months after
she “abruptly left the office without permission,” had never returned to work and had failed to respond to
repeated notices warning her that she would be terminated if she did not report for fitness-for-duty exam);
Law v. United Sates Postal Service, 852 F.2d 1278, 1280 (Fed. Cir. 1988) (holding that Postal
employee was not “ otherwise qudified” where she had ahistory of unscheduled absences and tardiness,
had been reprimanded on many occasions and where she had not sought prior approval for any of her
unscheduled absences); Amato v. S. Luke's Episcopal Hospital, 987 F. Supp. 523 (S.D. Texas 1997)
(granting defendants mation for summary judgment on ADA claim on basis that plaintiff was not otherwise
quaified because plaintiff had long history of unscheduled absences and had been repesatedly counsaled and
disciplined for his poor atendance).

In al of the cases cited by Defendants listed above, it was undisputed that the employees’ absences
were unscheduled and unpredictable. In finding that it would be unreasonable to require employersto
accommodate such absences, the courts pointed not only to the frequency of these absences but dso to the
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burden on employers of making last-minute provisons to cover for these absent employees. See, e.g.,
Jackson, 22 F.3d at 279 (rejecting proposed accommodation and stating that “[s|uch accommodations do
not address the heart of the problem: the unpredictable nature of Jackson’s absences. Thereisno way to
accommodeate this aspect of hisabsences’). In contrast, in this caseit is undisputed that prior to his
hospitdization, Plaintiff had aways obtained advance gpproval from his supervisors for his absences due to
medical gppointments. Nunez Decl. a 2, 5. In addition, Plaintiff has presented evidence from which a
reasonable jury could conclude that he also obtained prior approval from his supervisors to enter the
hospitd in June 1993. See Del_asorda EEOC Statement (Exh. M to Levin Decdl.) (stating that he was sure
that Plaintiff had requested |leave before entering the hospita); Stewart Deposition at 170 (Exh. DD to
Levin Decl.) (dating that Chris Del_asorda spoke to Dr. Lewis about Stewart approximately one week
before Stewart entered the hospital); Deposition of Cynthia Nunez at 65 (Exh. Z to Levin Decl. )
(conceding thet Plaintiff was * hospitalized with gppropriate leave’).  In light of this digtinction, the Court
finds that the cases cited by Defendants do not support their assertion that Plaintiff, as a matter of law, is
not “otherwise qudified.”

Defendants further assert, however, that they could not have been expected to accommodate
Faintiff’ s aosence because they did not know the exact date upon which Plaintiff would return to work.
Motiona 7. In support of this contention, Defendants cite to another long list of cases, most of which
address the question of whether an “indefinite, lengthy, unpaid leave of dosence’ is areasonable
accommodation. None of these cases support Defendants' position. See Norris, 948 F. Supp. at 1438-
1439 (denying Defendants Motion For Judgment As A Matter Of Law on ADA claim after jury found in
favor of Plaintiff and, in dicta, rgjecting Defendants contention that requiring an employer to grant an
employee unpaid leave of over one year is unreasonable as amaiter of law); Turco v. Hoechst Celanese
Corp., 101 F.3d 1090, 1093 (5th Cir. 1997) (affirming summary judgment in favor of employer on ADA
clam where employee' s diabetes prevented him from meeting the physical and mental demands of hisjob,
rejecting the contention that he would have been able to meet these demands better if he had been switched
to aday shift, and noting in addition that because the employer did not have a day shift, the proposed
accommodation would have imposed an undue burden on the employer by requiring that other employees

worked harder); Hudson v. MCI Telecommunications, 87 F.3d 1167, 1169 (10th Cir. 1996) (affirming
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summary judgment for employer on ADA dam and rejecting Plaintiff’s dlaim that her employer should have
alowed her to take an indefinite leave of absence to recover from her condition where plaintiff “failed to
present any evidence of the expected duration of her impairment as of the date of her termination” but
noting that “a reasonable alowance of time for medica care and trestment may, in gppropriate
circumstances, congtitute a reasonable accommodation”); Myersv. Hose, 50 F.3d 278, 283 (4th Cir.
1995) (affirming summary judgment in favor of employer on ADA dam and rgecting Plantiff’ s contention
that employer should have dlowed him to take an indefinite leave, a haf-sdary, to dlow him to bring his
severe heart condition, diabetes and hypertension under control where Plaintiff set “no tempord limit on the
advocated grace period, urging only that he deserve[d] sufficient time to amdiorate his conditions’);
Morton v. GTE North, Inc., 922 F. Supp. 1169 (N.D. Texas 1996) (granting summary judgment in favor
of employer on ADA clam where Plaintiff’ s depression had resulted in her inability to perform her job,
where the employer had dlowed her to take six month’'s leave, where the employer had attempted to find a
less stressful position but could find no position that the employee agreed to and/or could perform, and
where there was no indication that plaintiff would ever have been able to perform the essentia functions of
her job, even if she had been granted indefinite leave; so stating in dictathat “this court doubts that
indefinite leave could ever be demanded as a reasonable accommodation”); Guice-Mills v. Derwinski,
772 F. Supp. 188 (S.D.N.Y. 1991) (holding after a bench trid on employee s Rehabilitation Act claim that
employer was not required to accommodate employee who was suffering from depression by alowing her
to begin her shift at 10:00 am. rather than between 7 and 8 am. where employee was head nurse and
would have been unable to handle gtaffing problems that often arise in the morning, attend morning meetings
or review patient care issues with the night supervisor at the end of her shift and where employer had
dready alowed employee to take a seven month leave to treat her depression).

In the cases cited by Defendants involving “indefinite leave,” the plaintiffs requested extended leave
asan accommodation but provided no evidence concerning how long that leave was likely to last. See,
e.g., Hudson v. MCI Telecommunications, 87 F.3d 1167, 1169 (10th Cir. 1996). Indeed, many of the
Faintiffs had aready been granted extended leave and showed no sign of improvement. See, e.g., Morton
v. GTE North, Inc., 922 F. Supp. 1169 (N.D. Texas 1996). Here, in contrast, thereis evidence in the

record from which a reasonable jury could conclude that athough the exact date of Plaintiff’s return was
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uncertain, neither Plaintiff nor employer expected that Plaintiff’ s absence would extend beyond August,
1993. See duly 9, 1993 Memorandum from Cynthia Nunez to Chief of Human Resources Management
(Exh. B to Nunez Decl.) (requesting permission to terminate Plaintiff’ s employment, effective July 24, 1993,
on the basis that Plaintiff’s doctor expected him to be hospitaized two more weeks and Plaintiff himsef had
sad he might not be available “till August”). Nor do Defendants assert or present any evidence that Plaintiff
would not have been able to perform the essentid functions of hisjob once he had been released from the
hospitd. Asaresult, thereisatriable issue of fact on the question of whether or not an unpaid leave of
definite duration would have been a reasonable accommodation that would have permitted Plaintiff to
perform the essentid functions of hisjob.

Findly, Defendants assert that permitting Plaintiff to take unpaid leave during the period of his
hospitaization would have imposed an undue burden on Defendants because the cemetery requires the
maost maintenance in the summer months, when the grass grows fagter, and therefore there was an urgent
need to replace Plaintiff immediately. Motion at 8; Nunez Dedl. at 2, 3. However, Plaintiff has presented
evidence that the peak period for cemetery maintenance is the period leading up to Memorid Day rather
than in the summer months. Del_asorda EEOC Statement (Exh. F to Levin Decl.). He has aso presented
evidence that hisimmediate supervisor did not fed that there was an urgent need to replace Plaintiff
immediatdly. Id. Findly, Plaintiff has presented evidence that suggests that he had enough annua and sick
leave to cover his hospitdization. See Nunez Deposition at 65 (Exh. Z to Levin Decl.) (conceding that
Plaintiff was “authorized enough leave hours to be hospitdized”).!* Thus, thereis agenuine factud dispute
concerning akey issue of Plantiff’s case, namely, whether offering Plaintiff leave of definite duration would
have imposed an undue burden on Defendants. This factud dispute may not be resolved by the Court on
summary judgment. The court therefore rglects Defendants contention that they are entitled to summary
judgment because Plaintiff is not “otherwise qudified” for his pogtion.

b. Termination “ Solely Because of Disability”

11 Paintiff refersin his Opposition to documents produced by Defendants purporting to show that
Plaintiff had used up his annua and sick leave by the time he was terminated. Opposition at 18. However,
Defendants do not assert in their motion or reply brief that Plaintiff did not have enough annud and sick leave
to cover his absence while he was hospitaized.
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Defendants assart that Plaintiff cannot satisfy the requirement that his termination must have been
soldy because of his disgbility, arguing that Plaintiff was terminated only because he was unavailable for
work and not because of hisdisability. Motion a 8. Defendantsrely on aline of cases that hold that
misconduct caused by adisability is not protected under the Rehabilitation Act. See Newland v. Dalton,
81 F.3d 904, 906 (9th Cir. 1996) (holding that employee who was fired after being arrested for attempting
to fire an assault wegpon at a bar while on a“drunken rampage’ had been fired because of misconduct and
not because of his acoholism); Williams v. Widnall, 79 F.3d 1003, 1007 (10th Cir. 1996) (holding that
a coholic employee who made threats to co-workers and supervisors while under the influence of acohal
was terminated because of “egregious, misconduct” and not because of acoholism); Bronmv. J.H.
Properties, Inc., 947 F. Supp. 299, 300 (W.D. Ky. 1996) (holding that anaesthesiologist who repeatedly
fell adeep during surgica procedures was fired for degping on the job in violation of hospita rules and good
medical practice and not because he had deep gpnea); Maddox v. University of Tennessee, 62 F.3d
843, 847 (6th Cir. 1995) (holding that employee who was arrested for drunk driving and who had been
hostile and combative towards officer when stopped had been terminated for egregious misconduct rather
than because of hisdcoholiam). Therationd underlying dl of these casesisthat “[elmployers subject to the
Rehabilitation Act and ADA must be permitted to take appropriate action with respect to an employee on
account of egregious or crimina conduct, regardless of whether the employeeisdisabled.” Maddox, 62
F.3d at 848.

These cases have no bearing on the issue of whether Plaintiff’ s termination was caused by his
disability because Defendants have never asserted, much less provided any evidence, that Plaintiff’s
termination resulted from misconduct of any kind. To the contrary, Defendant’ s have repeetedly stated that
their sole reason for terminating Plaintiff was thet he was unable to work while he was hospitdized, in June
and July of 1993. See, e.g., Motionat 9; Nunez Decl. at 3, 19 (stating that Nunez recommended
terminating Plaintiff when she learned that Plaintiff might not be able to return “sometime in Augus”);

Nunez Deposgition at 64 (Exh. F to Levin Dedl.) (conceding that Plaintiff was not fired for being a bad
worker or for having a bad attitude and that Plaintiff was a*good employee’). To extend the holdings of
the cases above to Stuations in which no misconduct has been aleged would render meaningless the

affirmative duty of federa employersto offer reasonable accommodation to employees with a disgbility,
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dlowing an employer to terminate any employee who required time off from work for trestment of a
disability without reaching the issue of whether the employer could have reasonably accommodete the
employee. The Court therefore rejects Defendant’ s assertion that Plaintiff’ s termination was not solely
because of his disability.*?

B. Title VIl Claim (Claim Three)

Paintiff asserts that Defendants discriminated againgt him on the basis of race, in violation of Title
V11, by terminating him rather than adlowing him to take extended leave for the period during which he was
hospitaized. Second Amended Complaint a 6-7. Under Title VII, “[a]ll personnd actions affecting
employees [of the federd government] . . . shdl be made free from any discrimination based on race, color,
religion, sex, or nationa origin.” 42 U.S.C. § 2000e-16(a). Clams of employment discrimination under
Title VII are analyzed under framework articulated by the Supreme Court in McDonnell Douglas Corp. v.
Green, 411 U.S. 792 (1973) and Texas Dept. of Community Affairsv. Burdine, 450 U.S. 248
(1981). In McDonnell-Douglas, the Supreme Court adopted a three-part andyss. “(1) [t]he complainant
must establish a primafacie case of discrimination; (2) the employer must offer alegitimate reason for his
actions, (3) the complainant must prove that this reason was a pretext to mask an illegd motive.” 411 U.S.
at 802.

On summary judgment, the requisite degree of proof to establish a primafacie caseis minima and
does not even need to rise to the level of preponderance of the evidence. See Yartzoff v. Thomas, 809
F.2d 1371, 1375 (9th Cir. 1987). A plaintiff need only offer evidence which “givesrise to an inference of
unlawful discrimination.” Lowe v. City of Monrovia, 775 F.2d 998, 1005 (9th Cir. 1983); see also
Sscho-Nownejad v. Merced Community College Dist., 934 F. 2d 1104, 1111 (9th Cir. 1991) (holding
that “[t]he amount of evidence that must be produced in order to creste aprimafacie caseisvery little’).

If the employee establishes a primafacie case, the burden shifts to the employer to “rebut the

presumption of discrimination by producing evidence that [the plaintiff] was rgected, or someone e'se was

12 The Court does not dispute Defendants' position that the Ninth Circuit has rejected the holding of
Teahan v. Metro-North Commuter R.R. Co., 951 F.2d 511 (2d Cir. 1991) to the extent that that case
“suggest[g thet if the misconduct is causaly related to the disability it cannot be grounds for termination.”
Newland, 81 F.3d at 906. As noted above, however, this case does not involve termination for alleged
misconduct.
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preferred, for alegitimate, non-discriminatory reason.” Burdine, 450 U.S. at 254. However, it isonly the
burden of production that shifts. Id. The burden of persuasion never shifts from the plaintiff. 1d.
Therefore, the employer need not persuade the court that it was actudly motivated by the proffered reason.
Id. Rather, “it issufficient if the defendant’ s evidence raises a genuine issue of fact as to whether it
discriminated againgt plaintiff.” 1d. at 254-255.

Once the employer has articulated a legitimate, non-discriminatory reason for its actions, and
presented sufficient evidence to create a genuine issue of fact, an employee can survive summary judgment
only if she offers “ specific and significantly probative evidence that the employer’ s dleged purposeisa
pretext for discrimination.” Schuler v. Chronicle Broadcasting Company, 793 F.2d
1010, 1011 (9th Cir. 1986). “A plaintiff ‘may succeed in persuading the court that she has been the victim
of intentiona discrimination . . . either by directly persuading the court that a discriminatory reason more
likely motivated the employer or indirectly by showing theat the employer’s proffered reason is unworthy of
credence.’” Lowe, 775 F.2d at 1008 (quoting Burdine, 450 U.S. a 256). However, “‘the decison asto
an employer’ strue motivation plainly is one reserved to the trier of fact.”” 1d. (quoting Peacock v. DuVval,
694 F.2d 644, 646 (9th Cir. 1982)). Thus, where an employee has established a prima facie case of
discrimination, “summary judgment for the defendant will ordinarily not be gppropriate on any ground
relating to the merits because the crux of [the dispute] isthe ‘dusive factud question of intentiond
discrimination.”” 1d. (quoting Burdine, 450 U.S. at 255 n. 8.

1 Prima Facie Case

In order to establish a primafacie case of race discrimination on the basis of termination, a plaintiff
must show that: 1) he was within the protected class; 2) he was performing hisjob well enough to rule out
the possibility that he wasfired for inadequate job performance; and 3) his employer sought a replacement
with qudifications smilar to his own, thus demongtrating a continued need for the same services and kills.
Pgjic v. Hughes Helicopters, Inc., 840 F.2d 667, 672 (9th Cir.1988). Plaintiff has presented sufficient
evidence to defeat Defendant’ s motion for summary judgment asto his primafacie case of discrimination.

Firg, Plaintiff isawhite male who aleges that he was treated less favorably than Filipino workers.

It iswell-established that Title VII protects white and non-white employees dike from racid discrimination.
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McDonald v. Santa Fe Trail Transportation Co., 427 U.S. 273, 280 (1975). Second, Plaintiff has
presented evidence that his employer considered him a*“good worker.” See Nunez Deposition a 64 (Exh.
FF to Levin Decl. ) (conceding that Plaintiff was not fired because he was a bad worker or had a bad
attitude and that Plaintiff was a good worker). Moreover, to the extent that Plaintiff’s unavailability for
work may have made him unqualified for the job, there isafactud dispute (discussed above) as to whether
Faintiff’s employer could have reasonably accommodated Plaintiff by offering him leave of definite
duration. Because thisfactua dispute goes directly to the question of whether Defendants’ articulated
reason for terminating Plaintiff was pretextud, the Court may not grant summary judgment on the basis that
Faintiff was not qudified where Plaintiff has offered evidence to the contrary. See Sischo-Nownejad v.
Merced Community College District, 934 F.2d 1104, 1110 (Sth Cir. 1991) (holding that amount of
evidence to create primafacie case of discrimination on summary judgment is“very little’). Findly, his
employer laer filled the position, demongtrating that the cemetery had a continuing need for an employee
with skillssmilar to hisown. See Livingston EEOC Statement (Exh. U to Levin Decl.) (dtating that Plaintiff

was replaced by Donald Armanasco).

2. Non-Discriminatory Reason
Defendants assert that they did not terminate Plaintiff due to race but merdly because he was
unavailable during the summer months, when they had an urgent need for someone to perform his duties.
Motion a 11. As Defendants have articulated a non-discriminatory reason for their actions, the burden

shiftsto Plaintiff to offer evidence that the reason offered by Defendants is pretext.

3. Evidence of Pretext
Plantiff asserts that the reason he was terminated was not his unavailability but hisrace. In
particular, he points to evidence that non-white employees were permitted to take extended leave whereas
when Plantiff sought to take a comparable period of leave to obtain treatment of his PTSD, his employer
terminated him. Oppostion at 15-16; Dorothy Wells Sworn EEOC Statement (Exh. KK to Levin Decl.)
(stating that “when I"d look through records of leave and stuff at the cemetery, | found that some of the
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Filipinos were granted months of leave to go to the Philippines’)*3; see also Nunez Dedl. at 4, 1 13 (stating
that Nunez had permitted a Filipino employee to take a one-month leave to vigt the Philippines). The
Court finds this evidence sufficient raise atriable issue of fact as to Plaintiff’ s employer’ smotivein
terminating Plaintiff.

Defendants assert, however, that there was only a single employee who was alowed to take a one-
month leave and that he was not amilarly Stuated in comparison to Plantiff because: 1) hetook the leavein
January, which isa dower period for the cemetery than the summer months; 2) he gave over one month
advance notice of hisintent to take the trip to the Philippines; and 3) he was a permanent rather than a
temporary employee. Motion at 10. The Court does not dispute that an employee who is dleged to have
been trested more favorably than a plaintiff aleging discrimination must be smilarly Stuated in order to give
riseto an inference of discrimination. See Boxv. A & P. Tea Co., 772 F.2d 1372, 1379 (7th Cir. 1985).
Here, however, the question of whether the Filipino employee in question was Smilarly Stuated turnson
disouted facts. In particular, while Defendants have provided an affidavit by Cynthia Nunez stating that the
need for workersis greater in the summertime than it isin January, see Nunez Dedl. & 4, 113, Plantiff has
presented conflicting evidence suggesting that the summer months are not the peak period for the cemetery
and that hisimmediate supervisor did not fed a pressng need to replace him right away. See Del_asorda
EEOC Statement (Exh. F to Levin Dedl.) (ating that “big push” is April and May, leading up to Memoria
Day and that he did not fed that Plaintiff needed to be replaced immediately). In addition, Plaintiff has
presented evidence suggesting that he had obtained advanced authorization of his hospitdization, just asthe
other employee had. See Del_asorda EEOC Statement. Moreover, to the extent that Plaintiff’s
unavailability for work may have made him unqudified for the job, there is afactud dispute (discussed
above) as to whether Plaintiff’ s employer could have reasonably accommodated Plaintiff by offering him
leave of definite duration. (Exh. M to Levin Decl.) (stating that he was sure that Plaintiff had requested leave
before entering the hospitd); Stewart Deposition a 170 (Exh. DD to Levin Decl.) (dtating that Chris
Del_asorda spoke to Dr. Lewis about Stewart approximately one week before Stewart entered the
hogpitd); Deposition of Cynthia Nunez at 65 (Exh. Z to Levin Decl.) (conceding that Plaintiff was

13 1t appears from Ms. Wells statement that she was a supervisor at the cemetery and was aso an
EEO counsdor who was involved in an EEO invedtigation of Plantiff’sclams.
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“hospitalized with appropriate leave’).  Findly, Defendants fail to explain why an employee’ s temporary or
permanent status would affect an employees entitlement to take extended leave. In the face of these factud
disputes, the Court declinesto hold as a matter of law that Defendants were not motivated by race when
they terminated Plaintiff.

Nor does the fact that the cemetery hired awhite mae to replace Plaintiff entitle Defendants to
summary judgment. Asthe Court stated in Hannon v. Chater, dthough evidence that the person hired to
replace a plaintiff in adiscrimination action is of the same race is “extremey helpful to the defendant’s
rebuttal in supporting [a nondiscriminatory justification for its employment action . . . it would be a mistake
to assume that such evidence amounts to an ironclad defense.” 887 F. Supp. 1303, 1313 (N.D.Cdl. 1995)
(citation omitted). Here, Plaintiff has presented sufficient evidence to

creste afactud question concerning his employer’s mativations. Therefore, summary judgment on his race

discrimination daim isingppropriate. 4

C. I ntentional and Negligent I nfliction of Emotional Distress Claims (Claims One and
Two

Maintiff asserts daims of intentiond and negligent infliction of emotiona distress againgt Defendants
under the Federa Tort Claims Act. Second Amended Complaint at 4-5; 28 U.S.C. § 1346(b)(1).® In

14 With respect to Defendants assertion that the promotion of various Filipino employees to
permanent pogitionsis not rlevant to Plaintiff’s race discrimination claim, the Court agrees. Mation at 10.
Fantiff does not dlege in his complaint or anywhere else in the record that his Title VIl claim is based upon
discriminatory fallure to promote. Nor has he presented any evidence that he would have been treated
differently if he had been a permanent employee rather than a temporary employee. Findly, Plantiff fals to
provide any evidence in response to the assartions in Defendants motion that the employees who were
promoted were not Smilarly Stuated to Plaintiff. By the same token, the Court findsthat Defendants evidence
concerning the racia breskdown of the employees at the cemetery is not relevant to the question of whether
Defendants discriminated againgt Plaintiff on the basis of race. See Motion at 9-10; Nunez Decl. at 5, | 14.
Nor does the fact that Plaintiff admitted he was unaware of the number of permanent employees in 1991 or
of the racid breakdown of the work force there have any bearing on the question of whether Defendants
discriminated againgt Plaintiff on the basis of race

15 This section provides as follows:

Subject to the provisons of chapter 171 of thistitle, the district courts, together with the United States Digtrict
Court for the Digtrict of the Cand Zone and the Didtrict Court of the Virgin Idands, shal have exclusve
jurisdiction of civil actions on claims againg the United States, for money damages, accruing on and after
January 1, 1945, for injury or lossof property, or persond injury or desth caused by the negligent or wrongful
act or omission of any employee of the Government while acting within the scope of his office or employment,
under circumstanceswhere the United States, if aprivate person, would beliable to the claimant in accordance
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the section of the complaint listing the specific clams, Plaintiff does not identify the factud basisfor each
clam. However, in his atement of facts, Plaintiff makes the following dlegations:
On or about July 13, 1993 defendants and their agents acted together to wrongfully discharge
plaintiff from his employment as Cemetery Caretaker, WG-02. Defendants and their agents
deliberatdly took unfair advantage of plaintiff’s menta disorder to induce him to be temporarily
hospitalized for trestment and stabilization of medications. While hospitalized, defendants increased
plaintiff’s dose of psychoactive drugs for the specific purpose of reducing his anxiety when he was
presented with hisjob termination. This conduct caused severe and permanent physica, mentd
and emotiond imparment.
Second Amended Complaint at 3-4, ] 13. These alegations are incorporated into both of Plaintiff’s
emotiond distress claims. Second Amended Complaint at 1 14 and 20. Therefore, the Court construes
eech of Plaintiff’semotiond distress clams as encompassing three theories: 1) Defendants wrongfully
discharged Plaintiff; 2) Defendants wrongfully induced Plaintiff to be hospitdized; and 3) Defendants
increased Plaintiff’ s medications while he was hospitaized in order to reduce his anxiety when presented
with histermination. The Court finds that with respect to the firg theory, Plantiff’s emotiond distress cdlaims
are preempted by Title VII and the Rehabilitation Act. With respect to the remaining theories, Plaintiff has
presented no evidence to support either theory. Therefore, the Court finds that thereis no triable issue of

fact on these clams.

1 Preemption

Title VIl isthe exdusive remedy for employment discrimination claims by federal employees.
Brown v. General Services Administration, 425 U.S. 820, 835 (1976). Further, the holding of Brown
aso applies to employment discrimination claims based upon disability under the Rehabilitation Act. Boyd
v. United States Postal Service, 752 F.2d 410, 413 (Sth Cir. 1985) (holding that § 501 of the
Rehabilitation Act is*“the exclusive remedy for discrimination in employment by the Posta Service on the
basis of handicap”); Vinieratos v. United Sates, 939 F.2d 762, 773 (Sth Cir. 1991) (same holding asto
employee of the Air Force). Therefore, to the extent that Plaintiff’ s emotiona distress claims are based
upon atheory of wrongful termination, they are preempted by Title VIl and the Rehabilitation. Act. See,

with the law of the place
where the act or omission occurred.

28 U.S.C. § 1346(b)(1).
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e.g., Brock v. United Sates, 64 F.3d 1421, 1424 (Sth Cir. 1995)(affirming dismissal of plaintiff’s claim of
negligent supervison under FTCA on basis that it was preempted by Title VII where clam was based upon
dlegation that coworkers retdiated againg plaintiff after she filed EEO complaint against supervisor for

sexua harassment and court concluded that this Stated “no more than an employment discrimination clam”).

On the other hand, to the extent that Plaintiff’s emotional distress claims are based upon his
alegations that he was wrongfully induced to enter the hospital and wrongfully administered drugs, these
clams are based upon different facts than Plaintiff’ s wrongful discharge daims under Title VI and the
Rehabilitation Act, and therefore are not preempted by those satutes. See Pfau v. Reed, 125 F.3d 927,
932 (5th Cir. 1997) (holding that “when a complainant against afederd employer relies on the same facts
to establish aTitle VII daim and anon-Title VII dlaim, the non-Title VIl dam is not sufficiently didtinct to

avoid preemption”).1®

2. Claims That Are Not Preempted By Title VIl And Rehabilitation Act

Defendants assart that Plaintiff’ s emotiona distress claims should be dismissed because the facts
dleged do not, asamatter of law, riseto theleve of outrageousness required under state law for
emotiond distressclaims. Moation a 11-12. The Court notes that under Cdifornialaw the outrageous
conduct standard applies only to claims of intentiond infliction of emotiond distress and not to claims for
negligent infliction of emationd digress. See Carney v. Rotkin Schmerin & Mclntyre, 206 Cal. App. 3d
1513, (1988) (explaining that negligent infliction of emationd digtressis not an independent tort but rather a
type of negligence claim involving the usud eements of duty, breach causation and harm). However, the

18 Evenif Plaintiff’ semotiona distressclaimsbased uponhisa legationsthat hewaswrongfully induced
to enter the hospital and administered drugs relied upon the same underlying facts as his Title VII and
Rehabilitation Act claims, it is possible they would not be preempted. The Ninth Circuit recognizes an
exception to the broad rule articulated in Pfau v. Reed. It has held that Title VIl and the Rehahilitation Act
do not preempt claims based upon * highly persond harm beyond discrimination,” even if the dams arise from
the same core of facts. Brock, 64 F.3d a 1423 (holding that Title V11 did not bar plaintiff’s claim of negligent
beﬁerwson of supervisor under FTCA where supervisor had dl edly raped plantlff even though such

avior would congtitute sexua harassment under Title VII). Thus, when the “harms suffered involve
something more than discrimination, the victim can bring aseparate clam.” Id. Because Fantiff’ semotiond
distress clamsbased upon hisalegationsthat he waswrongfully induced to enter the hospital and administered
drugs are based upon different facts, however, the Court does not reach the issue of whether this exception
to Title VIl and Rehabilitation Act preemption applies here.
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Court need not reach the question of whether the conduct aleged by Plaintiff asto Defendants’ inducing
him to enter the hospita and wrongfully administering drugs satisy ether sandard because Plaintiff has
presented no evidence to support his clams under ether theory. Specificdly, aside from the alegationsin
the complaint quoted above, Plaintiff presents no evidence that he was pressured by anyone to enter the
hospitd. On the contrary, he has characterized his admission to the hospital as*voluntary.” Oppostion at
20. Further, dthough Plaintiff has presented evidence that drugs were administered to him whilein the
hospitd, see Stewart Deposition at 187 (Exh. X to Levin Dedl.) (liging drugs that Plaintiff was teking et the
time that he caled Cynthia Nunez from the hospitd, on July 9), and that his doctor broke the newsto him
that he had been terminated, see Stewart Deposition at 191-192 (Exh. | to Levin Decl.) (stating that
Haintiff’s doctor gave him aletter on July 14 informing him that he had been terminated), he has presented
No evidence suggesting that drugs were adminigtered prior to telling him of his termination or thet any such
drugs were administered with the specific intent of reducing his sress when he was told of his termination.

Asaresult, he hasfailed to create atriable issue of fact on ether claim.

V. CONCLUSION
For the reasons stated above, the Court holds as follows:

1) Defendants Motion For Summary Judgment is DENIED asto Plaintiff’s claim under § 501 of the

Rehabilitation Act, 29 U.S.C. § 791 (Claim Four);
2) Defendants Motion For Summary Judgment is DENIED asto Plantiff’s clam under Title VI, 42

U.S.C. 8 2000e-16 (Claim Three);
3) Defendants Motion For Summary Judgment is GRANTED asto Plaintiff’s claim for intentional

infliction of emotiond didress (Claim One) and for negligent infliction of emotiond distress (Clam
Two) and those clams are DISMISSED.
IT ISSO ORDERED.

DATED: October 10, 2000

JOSEPH C. SPERO
United States Magistrate Judge
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